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INSPECTOR GENERAL 
DEPARTMENT OF DEFENSE 

400 ARMY NAVY DRIVE 
ARLINGTON. VIRGINIA 22202-2884 

March 21, 1995 

MEMORANDUM FOR DIRECTOR, SMALL AND DISADVANTAGED BUSINESS 
UTILIZATION 

DIRECTOR, BALLISTIC MISSILE DEFENSE 
ORGANIZATION 

SUBJECT: Audit Report on the Small Business Innovation Research Program at the 
Ballistic Missile Defense Organization (Report No. 95-153) 

We are providing this report for your review and comments. The audit was 
performed in response to a complaint to the DoD Hotline regarding the implementation 
of the Small Business Innovation Research program at the Ballistic Missile Defense 
Organization. Comments on a draft of this report were considered in preparing the 
final report. 

DoD Directive 7650.3 requires that all recommendations be resolved promptly. 
The Director, Small and Disadvantaged and Business Utilization, is requested to 
provide additional comments on Recommendations l.b. and I.e. by May 22, 1995. 
The Ballistic Missile Defense Organization comments were fully responsive. 

We appreciate the courtesies extended to the audit staff. If you have questions 
on this audit, please contact Mr. Garold E. Stephenson, Audit Program Director, at 
(703) 604-9332 (DSN 664-9332) or Mr. Henry F. Kleinknecht, Audit Project 
Manager, at (703) 604-9324 (DSN 664-9324). The distribution of this report is in 
Appendix F. The audit team members are listed inside the back cover. 

JfoMijl % Jt±L*i4M><<l, 
David K. Steensma 

Deputy Assistant Inspector General 
for Auditing 



Office of the Inspector General, DoD 

Report No. 95-153 March 21, 1995 
(Project No. 2CH-5031.03) 

SMALL BUSINESS INNOVATION RESEARCH PROGRAM 
AT THE BALLISTIC MISSILE DEFENSE ORGANIZATION 

EXECUTIVE SUMMARY 

Introduction. This audit was performed in response to a complaint to the DoD 
Hotline regarding implementation of the Small Business Innovation Research (SBIR) 
program at the Ballistic Missile Defense Organization. The complainant alleged that 
the Ballistic Missile Defense Organization did not comply with the SBIR program 
Phase I selection criteria published in the DoD FY 1994 SBIR Program Solicitation. 
This report was based on our evaluation of Ballistic Missile Defense Organization 
compliance with legislation and DoD policy for Phase I of the three phases of the 
SBIR program. The overall SBIR program within the Federal Government provides 
about $1 billion annually to small businesses. DoD budgeted $343 million in FY 1994 
for the SBIR program. 

Objectives. The audit objective was to determine whether the Ballistic Missile Defense 
Organization complied with legislation and DoD policy covering commercial potential 
requirements for Phase I of the SBIR program. To answer the DoD Hotline complaint, 
we determined whether the Ballistic Missile Defense Organization FY 1994 SBIR 
program Phase I evaluation criteria and other evaluation procedures adequately 
addressed Phase I evaluation criteria for commercial potential in the DoD FY 1994 
SBIR Program Solicitation. We also reviewed the internal controls applicable to the 
audit objectives. 

Audit Results. The Ballistic Missile Defense Organization funded SBIR program 
Phase I projects that did not satisfy the legislative requirement for commercial potential 
to identify Phase II funding commitments for Phase I proposals. As a result, DoD and 
the Ballistic Missile Defense Organization may be funding SBIR projects without 
adequate potential for private-sector commercialization of technology developed 
through Federal research and development. We did not substantiate the complaint that 
the Ballistic Missile Defense Organization did not adequately address commercial 
potential in evaluating proposals for Phase I award. Details of the DoD Hotline 
complaint are discussed in Other Matters of Interest. Audit results are discussed in 
Part II. 

Internal Controls. The Office of Small and Disadvantage^ Business Utilization did 
not have procedures in place to ensure that the DoD SBIR program policy complied 
with legislative guidance. We conclude the internal control weakness is material. See 
Part I for the internal controls reviewed and Part II for details on the weakness. 



Potential Benefits of Audit. Strengthening internal controls for the SBIR program 
will increase emphasis on commercial potential for SBIR projects and adherence to 
legislative requirements. However, the benefits cannot be quantified. Appendix D 
summarizes potential benefits from the audit. 

Summary of Recommendations. We recommend that the Director, Small and 
Disadvantaged Business Utilization, either revise the DoD SBIR program Phase I 
evaluation criteria to address commercial potential, including the requirement for the 
existence of Phase II funding commitments from private-sector or non-SBIR funding 
sources, or propose legislative changes to eliminate the requirement. We recommend 
that the Director, Small and Disadvantaged Business Utilization, obtain all appropriate 
coordinations, including legal review, of future DoD SBIR program policy to ensure 
compliance with statutory requirements for the SBIR program. We also recommend 
that the Director, Ballistic Missile Defense Organization, require the Ballistic Missile 
Defense Organization SBIR program manager to document Phase I program evaluation 
criteria used when evaluating SBIR proposals. 

Management Comments. The Office of Small and Disadvantaged Business 
Utilization stated that the SBIR legislation included a drafting error and agreed to 
propose that DoD support a technical correction in the SBIR legislation. The Ballistic 
Missile Defense Organization agreed to document consideration of commercial 
potential in review of future SBIR Phase I proposals. See Part II for a summary of the 
management comments on the recommendations and Part IV for the full text of 
management comments. 

Audit Response. The Director, Small and Disadvantaged Business Utilization, did not 
provide a completion date for the agreement to propose that DoD support a technical 
correction in the SBIR legislation and did not address internal control procedures to 
ensure that the SBIR program policy complied with legislative guidance. We request 
additional comments from the Director, Small and Disadvantaged Business Utilization, 
by May 22, 1995. The Ballistic Missile Defense Organization comments on the 
recommendation were fully responsive. 
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Introduction 

Background 

The SBIR Program. The SBIR program provides funding for the technological 
innovations of small businesses working on Federal research and development 
projects. This funding brings cost-effective research and development expertise 
to Federal agencies and encourages entrepreneurs to find new commercial uses 
for Federal technology and innovative goods and services that can be sold in 
domestic and international markets. 

The purpose of the program is to develop and stimulate technological 
innovations that meet the research and development needs of the Federal 
Government. The goal of the SBIR program is to increase private-sector 
commercialization and utilization of the inventions developed by Federal 
research. The SBIR Program is explained more fully in Appendix A. The 
entire text of the original SBIR Program legislation and amendments are in 
Appendix B. 

Small  Business  Administration  and  DoD  SBIR  Program  Policy.     As 
mandated, the Small Business Administration developed an SBIR program 
policy directive that DoD used to established DoD SBIR program policy. The 
basic design of the DoD SBIR Program was in accordance with the Small 
Business Administration SBIR Policy Directive. The DoD FY 1994 SBIR 
program solicitation 94.2 states, "The guidelines presented in this solicitation 
incorporate and exploit the flexibility of the Small Business Administration 
Policy Directive to encourage proposals based on scientific and technical 
approaches most likely to yield results important to DoD and the private 
sector." The entire text of the Small Business Administration and DoD 
evaluation criteria for SBIR are in Appendix C. 

DoD Hotline Complaint. A small business contractor submitted a DoD 
Hotline complaint regarding BMDO implementation of the SBIR program. The 
complaint alleged that BMDO failed to consider one of the four evaluation 
criteria described in section 4.2 of the FY 1994 DoD SBIR program 
solicitation 94.1. That criterion is "b. the potential for commercial 
(Government or private sector) application and the benefits expected to accrue 
from this commercialization." 

The DoD Hotline complaint was not substantiated. Even though BMDO 
evaluation criteria for FY 1994 SBIR program Phase I proposals did not 
specifically address the cited evaluation criterion as described in the DoD 
FY 1994 SBIR program solicitation 94.1, commercial potential was considered 
in the evaluation and selection process for Phase I awards. 

We determined, however, that Small Business Administration and DoD SBIR 
program policy did not adequately cover legislative requirements defining 
commercial potential for SBIR program Phase I projects. Results of the audit 
are in Part II. 



Introduction 

Objectives 

We conducted this audit in response to a complaint to the DoD Hotline that the 
Ballistic Missile Defense Organization (BMDO) did not comply with the Small 
Business Innovation Research (SBIR) program Phase I selection criteria 
published in the DoD FY 1994 SBIR program solicitation 94.1. 

The primary audit objective was to determine whether BMDO complied with 
SBIR program Phase I legislation and DoD policy covering commercial 
potential for SBIR projects. To answer a complaint to the DoD Hotline, we 
determined whether the BMDO FY 1994 SBIR program Phase I evaluation 
criteria and evaluation procedures adequately addressed commercial potential 
criteria in the DoD FY 1994 SBIR program solicitation 94.1. We also reviewed 
the internal controls applicable to the audit objective. 

Scope and Methodology 

BMDO SBIR Program Phase I Proposals. BMDO received about 600 SBIR 
program Phase I proposals in response to the DoD FY 1994 SBIR program 
solicitation 94.1. Of the 600 SBIR Phase I proposals, BMDO selected 115 for 
funding, at a cost of about $7 million. We judgmentally selected 10 of the 
funded SBIR program Phase I proposals for review. 

SBIR Program Legislation and Policy. We reviewed the public laws 
establishing and enhancing the SBIR program and the Small Business 
Administration, DoD, and BMDO policy or guidance governing the 
implementation of the SBIR program. We also interviewed Small Business 
Administration, DoD, and BMDO officials responsible for implementing the 
SBIR program. 

Audit Period, Standards, and Locations. This program audit was made from 
August through November 1994. The audit was made in accordance with 
auditing standards issued by the Comptroller General of the United States, as 
implemented by the Inspector General, DoD. Accordingly, we included tests of 
internal controls considered necessary. We did not use computer-processed data 
or statistical sampling procedures to conduct this audit. Organizations visited or 
contacted are listed in Appendix E. 



Introduction 

Internal Controls 

Internal Controls Reviewed. We reviewed internal controls at the Office of 
Small and Disadvantaged Business Utilization to verify that DoD SBIR program 
policy complied with significant legislated requirements applicable to the SBIR 
program. 

Adequacy of Internal Controls. The audit identified a material internal 
control weakness as defined by DoD Directive 5010.38, "Internal Management 
Control Program," April 14, 1987. Internal controls for the SBIR program 
were not adequate to ensure that DoD SBIR program policy complied with 
significant legislated requirements. Management's self-evaluation of its internal 
controls did not address appropriate coordinations of SBIR program policy, 
including legal review, to ensure compliance with legislative requirements. 
Recommendation I.e., if implemented, will correct the weakness. The benefits 
from correcting the internal control weakness are nonmonetary. See 
Appendix D for the nonmonetary benefits resulting from the audit. A copy of 
the report will be provided to the senior official responsible for internal controls 
in the Office of the Under Secretary of Defense for Acquisition and 
Technology. 

Prior Audits and Other Reviews 

General Accounting Office Report No. GAO/RECD-92-37 (OSD Case 
No. 8853-A), "Small Business Innovation Research Shows Success but Can be 
Strengthened," March 30, 1992, states that, even though many SBIR projects 
have not yet had sufficient time to achieve their full commercial potential, the 
program is showing success in Phase III activity. As of July 1991, the program 
generated about $1.1 billion in Phase III sales and additional funding for 
technical development, two key indicators of the program's commercial trends. 
In addition, as much as $3 billion more was expected to be generated by the end 
of 1993. The majority of this Phase III activity occurred in the private sector, 
showing a trend toward one of the program's goals: increasing private-sector 
commercialization. 

However, the major Federal SBIR agencies differ in their responses to the goal 
of private-sector commercialization, as shown by their wide variation in average 
sales per project. Average sales per project ranged from a low of $161,000 for 
the National Aeronautics and Space Administration to a high of $677,000 for 
the Department of Health and Human Services. Another difference in the 
commercialization goal is that the percentage of project sales to the private 
sector ranged from a low of 40 percent for DoD to a high of 92 percent for the 
Department of Health and Human Services. The General Accounting Office 
made no recommendations but states, under Matters for Congressional 
Consideration: 



Introduction 

To further the goal of increasing private-sector commercialization, the 
Congress may want to consider whether DoD should place greater 
emphasis on commercialization through such means as identifying and 
selecting dual-use technologies for SBIR awards. 

DoD objected to the comparison of DoD's commercialization results with those 
of other agencies because of major differences in agency mission that affect 
commercialization. 



Part II - Finding and Recommendations 



Commercial Potential Requirements for 
Phase I of the Small Business Innovation 
Research Program 
BMDO funded SBIR program Phase I projects that did not satisfy 
legislative requirements for commercial potential to identify Phase II 
funding commitments from private-sector or non-SBIR funding sources. 
This inappropriate funding occurred because the Small Business 
Administration and DoD did not issue policy for the SBIR program that 
adequately addressed commercial potential requirements legislated for 
Phase I of the SBIR program and because no internal controls required 
coordination to ensure compliance with legislated SBIR requirements. In 
addition, BMDO did not document that it used the evaluation criteria 
that DoD established for SBIR program Phase I projects. As a result, 
DoD and BMDO may be funding SBIR projects that do not meet the 
primary goal of the SBIR program, which is to fund projects that have 
adequate potential for private-sector commercialization. 

Legislative Requirements for Commercial Potential 

We reviewed 10 SBIR program Phase I proposals that BMDO funded. 
Although most proposals identified some commercial potential, none of the 
proposals identified Phase II funding commitments from private-sector or non- 
SBIR funding sources as required by Public Law 102-564. Two of the 
10 proposals did identify private-sector companies that expressed interest in the 
technologies being developed but, again, the proposals did not identify any 
private-sector or non-SBIR funding commitments. 

The table shows whether the SBIR proposals identified potential commercial 
applications and whether the SBIR proposals identified the existence of Phase II 
funding commitments from private-sector or non-SBIR funding sources. 



Commercial Potential Requirements for Phase I of the Small Business Innovation 
Research Program 

Commercial Potential Identified for SBIR Phase I Projects 

Existence of 
Potential Phase II Funding 

SBIR Proposal Commercial Application Commitments from Private-Sector 

Reviewed Identified in Proposal 
Yes 

or Non-SBIR Fundine Sources 
No 1 

2 Yes No 
3 Yes No 
4 Yes No 
5 Yes No 
6 No No 
7 Yes No 
8 Yes No 
9 Yes No 
10 Yes No 

Adherence of Program Policy and Guidance to 
SBIR Legislation 

Legislation. Public Law 97-219 established and defined the SBIR program. 
Public Law 102-564 amends and redefines the SBIR program, placing 
significantly more emphasis on commercial potential for SBIR projects. The 
increased emphasis on commercial potential includes a Phase I requirement for 
the existence of Phase II funding commitments from private-sector or non-SBIR 
funding sources. 

Small Business Aö^ninistration and DoD SBIR Program Policy. Based on 
the public laws, the Small Business Administration developed an SBIR program 
policy directive that DoD used to established DoD SBIR program policy. 

Both the Small Business Administration policy and the DoD policy include 
evaluation criteria for SBIR program Phase I projects. However, the 
legislation, Small Business Administration evaluation criteria, and DoD 
evaluation criteria for the SBIR program each place different degrees of 
emphasis on evaluating commercial potential for SBIR projects. 

Requirements Not in Small Business Administration or DoD SBIR Program 
Evaluation Criteria. Neither the Small Business Administration nor the DoD 
SBIR program Phase I evaluation criteria require the existence of Phase II 
funding commitments from private-sector or non-SBIR funding sources for 
SBIR program Phase I projects, as required by public law. As a result, SBIR 
program administrators and participants may not have implemented the SBIR 
program as legislated. The DoD SBIR program policy should address the SBIR 
program Phase I commercial potential requirement defined in Public 
Law 102-564 that requires the existence of Phase II funding commitments from 
private-sector or non-SBIR funding sources. 



Commercial Potential Requirements for Phase I of the Small Business Innovation 
Research Program 

Adequacy of DoD Internal Controls Over SBIR Program Policy. Because 
DoD did not have internal controls that require appropriate coordinations, 
including legal reviews, DoD had no assurance that SBER policy complied with 
legislative requirements. 

Documentation of BMDO SBIR Program Evaluation Criteria. BMDO used 
the DoD SBIR program Phase I evaluation criteria to establish the BMDO SBIR 
program Phase I evaluation criteria. However, the BMDO evaluation criteria 
are more vague than the DoD evaluation criteria and do not directly mention 
any commercial potential, as required by public law. The program manager for 
the BMDO SBIR program stated that commercial potential is considered for 
each proposal considered for Phase I funding award. The evaluators of the 
proposals discuss commercial potential during the selection process; however, 
the BMDO SBIR program manager does not document these discussions. As a 
result, consideration of commercial potential is not available for any review. 

Small Business Administration, DoD, and BMDO Interpretation of the 
SBIR Program Legislation. Small Business Administration, DoD, and BMDO 
representatives for the SBIR program stated the intent of Public Law 102-564 
was not to require SBIR program Phase I proposals to identify Phase II funding 
commitments from private-sector or non-SBIR funding sources. The SBIR 
program representatives stated the scientific and technical ideas for SBIR 
program Phase I proposals were so innovative that the requirement for Phase II 
private-sector or non-SBIR funding commitments was unreasonable and would 
severely hinder the SBIR program. 

SBIR program representatives should propose legislative changes to the SBIR 
program if they believe the legislation does not intend to require the existence of 
Phase II funding commitments from private-sector or non-SBIR funding sources 
to demonstrate commercial potential for SBIR Phase I projects. 

Meeting the Primary Goal of the SBIR Program 

Legislative History for SBIR Program. The SBIR program purpose is to fund 
innovative proposals that have clear market potential, not to provide hand-outs 
to small businesses. The SBIR goal is designed to provide small businesses with 
research and development seed money to encourage additional private 
investment in the small businesses. The SBIR program legislation facilitates the 
ability of small businesses to attract venture capital as well as other financial 
commitments from the private sector. 

SBIR Program Goal for Private-Sector Commercialization. One purpose of 
Public Law 102-564 is to "emphasize the program's goal of increasing private- 
sector commercialization of technology developed through Federal research and 
development." However, without appropriate guidance from the Small Business 
Administration, DoD, and BMDO, the SBIR program may not achieve the 
intended results. 

10 



Commercial Potential Requirements for Phase I of the Small Business Innovation 
Research Program 

Recommendations, Management Comments, and Audit 
Response 

1. We recommend that the Director, Small and Disadvantaged Business 
Utilization, Office of the Under Secretary of Defense for Acquisition and 
Technology: 

a. Revise the DoD Small Business Innovation Research Program 
Phase I evaluation criteria to more fully address commercial potential, 
including a requirement for the existence of Phase II funding commitments 
from private-sector or non-SBIR funding sources, or 

b. Propose legislative changes to eliminate the Small Business 
Innovation Research program Phase I requirement for commercial 
potential that includes existence of Phase U funding commitments from 
private-sector or non-SBIR funding sources. 

c. Obtain all appropriate coordinations, including legal review, of 
future DoD Small Business Innovation Research program policy to ensure 
compliance with legislative requirements for the Small Business Innovation 
Research program. 

Management Comments. The Office of Small and Disadvantaged Business 
Utilization concurred with recommendation Lb. and stated its office will 
propose that DoD support a technical correction to the SBIR program legislation 
that corrects the mistaken paragraph referenced in Section 103(a). For the full 
text of management comments, see Part JV. 

Audit Response. The Office of Small and Disadvantaged Business Utilization 
comments did not provide a completion date for the proposed technical 
correction to the SBIR program legislation and did not address internal controls 
to ensure that DoD SBIR program policy complies with legislative requirements 
for the SBIR program. We request the Office of Small and Disadvantaged 
Business Utilization comment on the final report. 

2. We recommend that the Director, Ballistic Missile Defense 
Organization, require the Ballistic Missile Defense Organization's Small 
Business Innovation Research program manager to formally document that 
the DoD Small Business Innovation Research program evaluation criteria 
are used to evaluate Small Business Innovation Research proposals. 

Management Comments. BMDO concurred with the recommendation to 
document consideration of commercial potential. BMDO implemented the 
recommendation as of February 13, 1995, by adding a question regarding the 
existence of commercial potential to the SBIR proposal evaluation. For the full 
text of management comments, see Part IV. 

11 
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Appendix A.  Small Business Innovation 
Research Program 

Three Phases of the SBIR Program. Public Law 97-219, "Small Business 
Innovation Development Act of 1982," July 22, 1982, mandated that the SBIR 
program be administered in three phases. Phases I and II are intended to 
determine and develop the scientific and technical merit and feasibility of ideas 
that appear to have commercial potential. Phase I provides up to 6 months and 
$100,000 for the company to explore the viability and feasibility of the 
proposed idea. Phasen provides up to 2 years and allots $750,000 to the 
company to further develop the idea to meet program needs. Completion of the 
total research and development requirement is not necessary at the end of 
Phase II and, rather, extends through Phase III. Phase III is a follow-on stage, 
in which the completion and commercial application of a technology is funded 
with non-Federal or non-SBIR Federal funds. 

The table shows the funding and time period associated with each phase of the 
SBIR Program according to Public Laws 97-219 and 102-564. 

Three Phases of the SBIR Program 

Phase 

I 

m 

Threshold 

$100,000 

$750,000 

Determined 
by 

commitments 
received 

Time 
Period 

6 months 

2 years 

Determined 
by 

contracts 
made 

Stage 

Concept exploration for 
viability and feasibility 

Prototype and further 
testing of viability 
and feasibility 

Completion of testing/ 
application and/or 
manufacturing within 
public or private sectors 

Legislative 
Requirement 

Phase II funding 
commitment required 
from private-sector or 
non-SBIR funding 
sources. 

Phase III funding 
commitment required 
from private-sector or 
non-SBIR funding 
sources. 

Funding required 
solely by non-Federal 
or non-SBIR sources. 

The overall SBIR program within the Federal Government provides about 
$1 billion annually to small businesses. DoD budgeted $343 million in 
FY 1994 for the SBIR program. 

Responsibility for Coordination of the SBIR Program. The Small Business 
Administration has responsibility for coordinating the SBIR program within the 
Federal Government. 

Policies Governing the SBIR Program. Federal law, the Small Business 
Administration, and each appropriate DoD organization issue policies governing 
the SBIR program. The Small Business Administration and DoD policies each 
reflect the Federal guidance slightly differently.   The following discusses the 

14 



Appendix A. Small Business Innovation Research Program 

original and amended legislation, the Small Business Administration policy, the 
DoD policy, and the BMDO guidance for Phase I of the SBIR program, with 
emphasis added to the areas that address commercial potential. 

Original SBIR Program Legislation. Public Law 97-219 established the SBIR 
program. The legislation states that Phase I awards will be made based, 
"... insofar as possible, on the scientific and technical merit and feasibility of 
ideas submitted pursuant to SBIR program Solicitations." 

SBIR Program Amendments. Public Law 102-564, "Small Business Research 
and Development Enhancement Act of 1992," October 28, 1992, amends and 
redefines the SBIR program, placing significantly more emphasis on commercial 
potential for SBIR projects. The increased emphasis on commercial potential 
includes a requirement that a Phase II funding commitment from private-sector 
or non-SBIR funding sources has to exist in Phase I. Public Law 102-564 
reads: 

(4) the term "Small Business Innovation Research Program" or 
"SBIR" means a program under which a portion of a Federal 
agency's research or research and development effort is reserved for 
award to small business concerns through a uniform process having- 

(A) a first phase for determining, insofar as possible, the 
scientific and technical merit and feasibility of ideas that appear to 
have commercial potential, as described in subparagraph (B)fii) 
submitted pursuant to SBIR program solicitations; 

(B) a second phase, to further develop proposals which meet 
particular programs needs, in which awards shall be made based on 
the scientific and technical merit and feasibility of the proposals, as 
evidenced by the first phase, considering, among other things, the 
proposal's commercial potential, as evidenced by- 

(ii) the existence of second phase funding 
commitments from private sector or non-SBIR funding sources. 
[emphasis added] 

15 



Appendix B.  Small Business Innovation Research 
Program Legislation 

Public Law 97-219, "Small Business Innovation Development 
Act of 1982," July 22, 1982 

Public Law 97-219 established and defined the SBIR Program. SBIR is a 
program under which a portion of a Federal agency's research or research and 
development funding is reserved for award to small business concerns through a 
uniform process having: 

(A) a first phase for determining, insofar as possible, the 
scientific and technical merit and feasibility of ideas submitted 
pursuant to SBIR program Solicitations; [emphasis added] 

(B) a second phase to further develop the proposed ideas to meet 
the particular program needs, the awarding of which shall take into 
consideration the scientific and technical merit and feasibility 
evidenced by the first phase and, where two or more proposals are 
evaluated as being of approximately equal scientific and technical 
merit and feasibility, special consideration shall be given to those 
proposals that have demonstrated third phase, non-Federal capital 
commitments; and 

(C) where appropriate, a third phase in which non-federal capital 
pursues commercial applications of the research or research and 
development and which may involve follow-on non-SBIR funded 
production contracts with a Federal agency for products or processes 
intended for use by the United States Government; 

Public Law 102-564, "Small Business Research and 
Development Enhancement Act of 1992," October 28, 1992 

Public Law 102-564 amends and redefines the SBIR program.   The Public Law 
reads: 

(4) the term "Small Business Innovation Research Program" or 
"SBIR" means a program under which a portion of a Federal agency's 
research or research and development effort is reserved for award to 
small business concerns through a uniform process having- 

(A) a first phase for determining, insofar as possible, the 
scientific and technical merit and feasibility of ideas that appear to 
have commercial potential, as described in subparagraph (B)(ii) 
submitted pursuant to SBIR program solicitations; [emphasis added] 

16 



Appendix B. Small Business Innovation Research Program Legislation 

(B) a second phase, to further develop proposals which meet 
particular programs needs, in which awards shall be made based on 
the scientific and technical merit and feasibility of the proposals, as 
evidenced by the first phase, considering, among other things, the 
proposal's commercial potential, as evidenced by- 

(i) the small business concern's record of successfully 
commercializing SBIR or other research; 

(ii) the existence of second phase funding commitments from 
private sector or non-SBIR funding sources; [emphasis added] 

(iii) the existence of third phase, follow-on commitments for 
the subject of the research; and 

(iv) the presence of other indicators of commercial potential 
of the idea; and 

(C) where appropriate, a third phase- 

(i) in which commercial applications of SBIR-funded 
research or research and development are funded by non-Federal 
sources of capital or, for products or services intended for use by the 
Federal Government, by follow-on non-SBIR Federal funding awards; 
and 

(ii) for which awards from non-SBIR Federal funding 
sources are used for the continuation of research or research and 
development that has been competitively selected using peer review or 
scientific review criteria. 

17 



Appendix C.  Small Business Administration and 
DoD Small Business Innovation 
Research Program Policies 

Policy Directives. The Small Business Administration "SBIR Program Policy 
Directive," January 26, 1993, revises the existing policy to reflect new statutory 
requirements and comments received from members of Congress, the public, 
participating agencies, associations, and small business concerns. The directive 
provides guidance to participating Federal agencies for the general conduct of 
their SBIR programs. Section IV, "Method of Selection and Evaluation 
Criteria," paragraph (B), "Evaluation Criteria," of the directive provides that 
each agency in its evaluation process shall develop a standardized method that 
will consider, among other things, the "... commercial benefits that may be 
derived from the research." 

DoD Policy. In addressing commercial potential, the DoD "SBIR Program 
Policy Letter," April 1, 1994, and the FY 1994 DoD SBIR program solicitation 
94.1, section 4.2, "Evaluation Criteria - Phase I," requires the evaluator to 
consider "the potential for commercial (Government or private sector) 
application and benefits expected to accrue from this commercialization" when 
selecting proposals for award. 

BMDO Guidance. BMDO established its own evaluation criteria for FY 1994 
SBIR program Phase I proposals. The evaluation criteria are: 

How good is the science or engineering? 

How is the Innovation exciting? 

Are the PI [principal investigators] and firm qualified? 

How will BMDO benefit after Phase 2? 

How will Phase 1 get BMDO to a Phase 2 decision? 

Small Business Administration Policy. Section IV, "Method of Selection and 
Evaluation Criteria," paragraph (B) "Evaluation Criteria," of the Small Business 
Administration "SBIR Program Policy Directive," January 26, 1993, provides 
that each agency, in its evaluation process, shall develop a standardized method 
that will consider, as a minimum, the following factors for Phase I: 

a. The technical approach and the anticipated agency and commercial 
benefits that may be derived from the research, [emphasis added] 

b. The adequacy of the proposed effort and its relationship to the 
fulfillment of requirements of the research topic or subtopics. 

c. The soundness and technical merit of the proposed approach and 
its incremental progress toward topic or subtopic solution. 
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Appendix C. Small Business Administration and DoD Small Business Innovation 
Research Program 

d. Qualifications of the proposed principal/key investigators 
supporting staff and consultants. 

DoD Policy. DoD "SBIR Program Policy Letter," April 1, 1994, and the 
FY 1994 DoD SBIR program solicitation section 4.2, "Evaluation Criteria - 
Phase I," state that the following factors should be considered when selecting 
SBIR proposals. 

a) The soundness and technical merit of the proposed approach and 
its incremental progress toward topic or subtopic solution. 

b) The potential for commercial (Government or private sector) 
application and the benefits expected to accrue from this 
commercialization, [emphasis added] 

c) The adequacy of proposed effort for fulfillment of requirements of 
the research topic. 

d) The qualification of proposed principal/key investigators 
supporting staff and consultants. Qualification include not only the 
ability to perform the research and development but also the ability to 
commercialize the results. 
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Appendix D. Summary of Potential Benefits 
Resulting From Audit 

Recommendation 
Reference Description of Benefit Type of Benefit 

l.a. 

Lb. 

I.e. 

Compliance with Regulations or Laws. 
Requires DoD to increase emphasis on 
commercial potential for SBIR 
program Phase I projects as required 
by Public Law 102-564. 

Compliance with Regulations or Laws. 
Proposes legislative changes to the 
SBIR program if compliance with 
Recommendation l.a. is not possible. 

Internal Controls. Requires 
coordination, including legal review, 
of future DoD SBIR program policy to 
ensure compliance with SBIR program 
legislation. 

Compliance with Regulations or Laws. 
Requires the BMDO SBIR program 
manager to document that DoD SBIR 
program evaluation criteria are used. 

Nonmonetary. 

Nonmonetary. 

Nonmonetary. 

Nonmonetary. 
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Appendix E.  Organizations Visited or Contacted 

Office of the Secretary of Defense 

Office of Small and Disadvantaged Business Utilization, Washington, DC 

Defense Organization 

Ballistic Missile Defense Organization, Washington, DC 

Non-Defense Federal Organization 

Small Business Administration, Washington, DC 

Non-Government Organization 

The Analytix Group, Houston, TX 
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Appendix F. Report Distribution 

Office of the Secretary of Defense 

Under Secretary of Defense for Acquisition and Technology 
Deputy Under Secretary of Defense (Acquisition Reform) 
Assistant to the Secretary of Defense (Public Affairs) 
Director, Small and Disadvantaged Business Utilization 

Defense Organizations 

Director, Ballistic Missile Defense Organization 
Director, Defense Contract Audit Agency 
Director, Defense Logistics Agency 
Director, National Security Agency 
Inspector General, Central Imagery Office 
Inspector General, National Security Agency 
Director, Defense Logistics Studies Information Exchange 

Non-Defense Federal Organizations 

Office of Management and Budget 
Small Business Administration 
Technical Information Center, National Security and International Affairs Division, 

General Accounting Office 
Chairman and Ranking Minority Member of each of the following Congressional 

Committees and Subcommittees: 
Senate Committee on Appropriations 
Senate Subcommittee on Defense, Committee on Appropriations 
Senate Committee on Armed Services 
Senate Committee on Governmental Affairs 
House Committee on Appropriations 
House Subcommittee on National Security, Committee on Appropriations 
House Committee on Government Reform and Oversight 
House Subcommittee on National Security, International Affairs, and Criminal 

Justice, Committee on Government Reform and Oversight 
House Committee on National Security 
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Part IV - Management Comments 



Office of Small and Disadvantaged Business 
Utilization Comments 

OFFICE OF THE UNDER SECRETARY OF DEFENSE 

300O DEFENSE PENTAGON 
WASHINGTON DC 20301-3000 

fc9 FEB 199? 
ACQUISITION AND 

TECHNOLOGY 

MEMORANDUM FOR DIRECTOR, CONTRACT MANAGEMENT DIRECTORATE, 
OFFICE OF THE INSPECTOR GENERAL 

SUBJECT: Response to Audit Report on the Small Business 
Innovation Research (SBIR) Program 

Thank you for asking our office to comment on your recent 
report on the SBIR program. The report has highlighted a 
technical correction that is needed in the SBIR legislation. 

The report cites a provision in Section 103 (a) of the 1992 
SBIR legislation (Public Law 102-564) as directing the SBIR 
program to require, in phase I SBIR proposals, a phase II funding 
commitment from private-sector or non-SBIR funding sources. We 
were surprised to learn, through your report, of the existence of 
this provision, given that it had never been discussed during 
Congressional deliberations on the legislation or during 
implementation of the legislation by the Small Business 
Administration and the ten federal agencies other than DoD which 
participate in the SBIR program. We also discussed the provision 
with the lead staffer on the 1992 SBIR legislation for the House 
Committee on Small Business, who now works here in the Office of 
the Secretary of Defense. He expressed as much surprise at the 
provision's existence as we did. 

It turns out that the provision can be traced to a 
relatively simple error in the drafting of Section 103(a) of the 
legislation, involving a mistaken paragraph reference, as 
follows: 

(1) As shown at Tab A, the House-passed version of the 
SBIR legislation, H.R. 4400, provided that phase I SBIR 
projects are to "determine, insofar as possible, the 
scientific and technical merit and feasibility of ideas 
that appear to have commercial potential (as described 
in subparagraph (C)) . . . ."  Subparagraph C refers 
generally to phase III, in which private sector or non- 
SBIR federal funds develop the SBIR research into an 
actual product for sale on commercial and/or government 
markets. No mention is made of requiring phase II 
funding commitments in phase I proposals. 

(2) The Senate, in drafting its version of the SBIR 
legislation, S. 2941, worked off the House-passed bill, 
in many cases making minor clarifying revisions.  One 
such revision was to shift the paragraph reference in 
the phase I language, as follows: phase I SBIR 

o 
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projects are to 'determine, insofar as possible, the 
scientific and technical merit and feasibility of ideas 
that appear to have commercial potential, as described 
in subparagraph  (B)(ii).m   [our emphasis] As shown at 
Tab A, subparagraph (B) (ii) in the House bill described 
the four "factors relating to commercial potential of 
the idea" which should be "taken into consideration" in 
making phase II awards. 

(3)  unfortunately, as seen at Tab B, the Senate also 
renumbered the paragraphs in this section, so that 
B(ii) in the Senate bill (which ultimately was enacted) 
now mistakenly refers only to the second of the four 
factors relating to commercial potential —namely, 
"the existence of second phase funding commitments from 
private sector or non-SBIR funding sources." 

That this is a drafting error, as described, is made clear 
in the report language and floor statements on H.R. 4400 and S. 
2941, shown at Tab C. Nowhere in this language is it 
contemplated that phase I proposals would be required to contain 
phase II funding commitments. Rather, this language indicates 
that Section 103(a) was, more generally, intended to make 
commercial potential a factor in the phase I evaluation process, 
and that phase II funding commitments are just one type of 
evidence of commercial potential that SBIR evaluators may look 
to: 

(Senate Section-By-Section Analysis of S. 2941:) 
"Subsection (a) — This subsection adds 'commercial 
potential' as a consideration in the proposal process. 
SBIR evaluators may look to the following as evidence 
of commercial potential: 

(1) the small business* record of successfully 
commercializing SBIR or other research; 

(2) the existence of Phase II funding 
commitments from private sector or non-SBIR 
Federal funding sources; 

(3) the existence of Phase III follow-on 
commitments, which may be funding commitments 
or other types of substantial commitments, 
i.e., production agreements; and 

(4) such other indicators of commercial 
potential as may be appropriate." 

(The Senate language makes no distinction 
between the phase I and phase II evaluation 
process.) 
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(House report language on H.R. 4400:) 'Section 4(a) 
would require that phase I proposals meet a minimum 
standard of appearance of commercial potential before 
they are evaluated on the basis of scientific and 
technical merit. Current law, by contrast, does not 
require the agencies to consider commercial potential 
in evaluating phase I proposals." 

As noted in your report, DoD has undertaken a number of 
measures to ensure that commercial potential is given serious 
consideration in the phase I and phase II proposal evaluation 
process.  In addition, a DoD process action team on the SBIR 
program is currently developing a set of policy recommendations 
designed to, among other things, "increase the commercialization 
of SBIR research in both private sector and military markets." 

On the basis of your report, our office will propose that 
DoD support a technical correction in the SBIR legislation, to 
change the mistaken paragraph reference in Section 103(a). 
Again, I appreciate the opportunity to comment on the draft 
report, and I look forward to the final product. 

Director, Office of Small and 
Disadvantaged Business Utilization 

Attachment 
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EXCERPT FROM H.R. 4400, AS PASSED BY THE HOUSE OF REPRESENTATIVES 

CONGRESSIONAL RECORD—HOUSE August U, 1992 
C» to lner»»»tt. opportunity for parttol-   qulram»«« of thtojjctto» and regulation» 

patsoa In Federal mtuck asd development   issued under this MCHOB. 

H79S5 

by small buslneaeee. 
sic a. «mwsic»« or Buu samoas DneovA. 

TMNUSCABcaraocauM. 
Section C of DM Small Bu&w Innovation 

Development Act of 1883 (IS U.8.C. 63» noU) 
is amended by etrUdng "193S" »nd mortise 

■EC 4, AMINMCBR> TO BULL KUDO» BSeO- 
VAnaN *nc*nai noauM. 

(o) DirmiTPM or SBIR.-Subsection (»X« 
of »action t of th» Small BHIIMU Act OS 

0) by Inserting «ft» paragraph (3) the M- 
  lowing new paragraph:         ^^ 
"(MA) The paroastng» under paragraph (1) T) usfiatarally detsrnlu» MMnt togas» 

for any fiscalye»rforeacbFederalagencyit within th» egtney's 8BIRsolldtaUcea, gtv- 
detennmed is »eeordane» with th» following tar special consideration to topic» Which 
taue permit subetantui applicant participation t» 

' th» formulation of th» research project oao- 
«ttunt with th» af*Dey*a mission.—, »a* 

(3) by redtslgnttfflg paragraph» (S), («% OX 
m. and (7) M paragraph» («A (S). («). CO. and 
(I). r*»p»etrf»r/. 

(•> DiADLun rot nuL PATKSHT Una 
BBmAosaiHiirr».—Pars*r»pb(7)of eeettcn 
Kg) of »nch Act (a» redeetfnated by »•> 
section (dXTOls amended by 1 — —*— 

"For steel resn 

IM. 

The »treasure he 
1J» u 
Lit 
U 
J-X 
XI. OH an« thereafter 

"(B) If th» determination of th» head of » 
P»d»nJ »fancy under aabparafraph (C) J» a 

JS.U. eaej » ■mwinwi " .    .MtM.7.i.....l.l.nnn #■■ —t fnrtli In that     »»CUOn IQJWWJ» MM"» »» "■■■ I ■"■ IIWII 
0)ta»eas»ra4TaphttXbytn«rttar-that   B35S^i^B1g,5^"-l^.^to

Ba^   th» »amloolon th» IblJowlnr. "and. la an 
meer to ban oommerclal potential (a* de-   »*»•»•?»*>:. _«*•» **V??P*B2*£!.5"S!r   euee. mak» sayment to reexpUnt» under appear to hav» oommortlal poustlal (a* 

ecribed Is »ubparsgraoh <0> and that er»" 
after "Idsaartand 

(3) by striking snbparagraphs (B) and (O 
and Inserting th» following: 

"CB) a sscondpba»». to further develop pro- 
pos»d ldau which aw»t particular prorram 
seeds. In which award» shall be msds— 

paragraph (1) for that Federal aianey sir Ha- 
cal y»ars altar fiscal year ISM shall remain 
at th» level appllcabl» fbr flseal ysar MM 
(Botwlthstandtnt th» psneatar»» specified 
ta •Bbpararraph (A) for fiscal years altar fis- 
cal year 1995). 

"(O Mot later than Jon» 30, 199a, th» head 

merit 
by th» first phasr. and 

••(U) taking lato consideration factors raj 
latlng to the commercl»! potential of lbs 
Mearindodlair— 

"CD whether or not th» Idea Is proposed by 
a, small bnsti"ft concern that has bean a» 
successful an comparable awardees In the 
commercial application of SBIR research; 

"(ID whether or sot there are commit- 
ments for eontxilntlons to second phase 
funding of the Idea: 

"(in) whether or not there are third phase, 
follow-on commitments for the idea; and 

"(W) whether or not the Me» has other 
qualities Indlcattnr commercial potential 
that will be difficult to achieve without 
SWTR «TftTU"~ " »'"»"«r amletenre: and 

termmo whether there ] 
strahle redaction in the quality of »search 
performed under rändln* sfreements award- 
ed by that agency under the SBDt pracram 
since the beglimlng of fiscal year 1*93 nch 
that increasing the percental* under sob- 
paracraph (A) for fiscal years after fiscal 
year 1996 with respect to that agency wool« 
adversely affect the performance of the agen- 
cy's research programs. If the determination 

cases, make payment to recipients under 
sack agreement» tn foil saMoet to audit en 
or before the last day of th» 13-month period 
»^».nif os the date of IT1»*1"" of such 
requirements". 

(0 MODITJCATIOIIS TO SBIR POUCT Dnic- 
TIVSS.— 

O) W OBBJUL.—Section 90) of such Act Is 
stntn^irt 

(A) In th» matter preceding paragraph <D— 
0) bj striking ". within one hundred and 

twenty days" sad all that follow» through 
"of 1883.": and 

(11) by striking "providing for—" and In- 
serting''providing tor th* following:" 

(B) by cspftalltlng th» first lstttr of th» 
first word of »seh of paragraph» CD through 
CO: 

(O by striking th» semicolon at the end of 

SS^SSal^ov^iiuhlro^Jma: ^Sr^Srtlo«b,asnmllbam.» coso». 
^-™-«i—  %21^%l£y^£^S2£Sii efth»rlgl^todaug««tM^^ooB- 
(O .h» »pproprlaw  a third pba» In g? ZgjL^i ^bptragmph TOtflSv. «« tojft^^^Z*** "~* 

which noa^ederal capital pursuee oommer- .„afVnegativ» detannaatloii. The d»ttr- ^>^^lÄ^BmnnVjal»»»nu. 
clal applications of the research or reeearch „maoon of the head of an agency under this .^B{^*S^^Jni^2>T?-!!55^r 
and development and which may aleolnvojv. «u^i^i^Biali be made7^eonst<l»rlBg "« » »S^Si^^VJ^^^aL 
follow-on. non-SBIR funded awards with a Se^ii»»sm«t of the Comptroller General '«^J^ZZ^JZS^ZlSa 
rederel agency tor product, or proeeaws In- „^ „^^ w j^st ».„e, m the report ^"^SnovSlm^eiardfnro^ »Ä 
tanded for us» by the United SutesOovem- trsnsmltSundsrsubpsrsgraphCO). Sf^SSS^^nFeleraTsSneyTo 
menl and which Is a continuation of research -o» ,** Utor aaa March «. MSB. the 'T>'^7,.^^1^±,i*aae^is:th»' 
or research and development that ha» been comptroller Oen»rU shall transmit to th» th» small bnsln»B» concern In phase nor tn» 
competitively selected using peer'review or coagn» and th» hud of each agency that Is I*2Kml~.j1*,_. to «mm that, tn th» ■*- 
selenuno revi«. criurl» »euhllshed pareu- eove^ by paragraph (I> during fiscal y»ar ~°*?£g^J°J^J2£ mVSdVS 
~«»»-*»»«M»^(»«-«gL_,„ .. l»»nr«K«««ln,forath.OoBmtro»»r %g£^Z3£Zg£££lS£ 

of» technology developed by asmallbuai- 

, «>_ _ „__,_   tsn«p»«cttesh»s.«ai 
Oeaexmfa ass»ssin»nt.*w«a reepect to each   S^^JJ^SS^ f"~ 
such agency, of whether there haaceen a de- 
moastrabl» reduction Is th» quality of re- 
search performed under funding sgreemett»  _   _ 

business concern for each research, devalop- 

(b) KZPBAI. or Excumon or CSKTADI Ae- 
Tivrnis.—   

O) DOD OTXMTIOVAI. »Ysmis »mxop-   monstraoi» reuuenan m in» tnuiw w •»-   -r- -. _.-_ -_-_ fniin» m 
KZKT.-Subeeetlon (eXl) of such section is   »ee«* perforn^ under funding agreemente ^ISS^J^MaSa wttt STamatt 
amended by striking "except that for the Be-   «wariled by that agency under the SB1B, pro- ?°5f^JS^«^Se^lSh^vamn. 
partment of Defense" and all that follows   gram elnS th« beglsnttg of fisesl y«tf 19« *■**•»* SSSfiff ""^ *-™<*- dTOk*- 

through "development, and".                            such that mcreastng the pereestsg» under ^~.^I?*3rSmi m <M- «,« .mooot a< 
(3)  DOS DtnastraxLATtD sao acnvi-   «ü^rsgraph CA) for fiscal year» alttr flseal ""> A ^^<*J^f?°^t^rS

0£,t
t£ 

•nsa^                                                          year 1396 with respect to that agency would ^J^^llJSStaJS-SSLiaaiet 
(A) Sub»ecUon(.Xl) of such section Is fur-   diversely affect the performance of the ages- tot?^»£i,^^^to^?taltad 

ther amended by striking the semicolon at   eys research progran». "•** K??SS^,^S^£r^ ^Band 
the end and Inserting", and except that for      "CE> The results of each determination ^ ^ *^^SS^S2ftT™nirt'aS 
th. Department of Energy It shall not In-   under subparagraph (O shall be transmitted esch_BJ» :y«tf» »•~^LJ~1^°J™ "?" 
elude amount» obligated for atomic energy   to the Congress not Uter than June 30. »e&r nomlo adtastmenU and pregrammatlo oon- 
defense programs solely for weapons sctlvl-      "(3) A Federal agency may not make avail- "•i*™0*-. .        to «._,_ t>i»t . anal] 
ties or fornival reactor programs:".                 able for th» purpose of meeting the reoulre- "CWj?»«*«» *? "f"» ^SIA.ST. 

■--"     ment» of paragraph (1) an amount of It»«- busliissB^oonosrnttat submlu a propossJtor 
tnomiral budget for any fiscal year for basic a phase D. SBIR funding agreement and^that 
research that exceedstbe percentage sped- hae received more than »phase I SBIR 
fled In paragraph (1) applicable to that fiscal 
year. 

••(4) A funding agreement with a smsll 
business conoers tor research, or for reeearch 

uxi) »-?-■■ reoeia» acsocj mnu «v.     /    and development, that reeulte from oompetl-  -_ -      - 
nscalyea?»», S Srlmuri budget fo/r2. Uv. or single source «l«tlon other than a mutnjd bySaragmpb»(*K«X «011-4 
starch, or for research and development. In smsll business Innovauoa research program (13) of section 90) of the Small BuJln««e Act. 
exesss of 1100 000.003 shall expend for that fts- shall not be counted a» meeting any portion as sdded bypersgraph O). shaU b«ibjeuedsot 
cellar and »iihflscaly^aV thereafter not of the percentage requlrementt of paragraph later ttan.90 days after the date of the enact- 
less tVr th» percentage of that extramural   (1) for any fiscal year.".                                    ment of this Act  
budget»»n^^reTspeclfled In paragraph      (» ThVamendment made by parseraph O) _ (g) EUM»*TIOII or Orro» or Scrara1 «p 
.2) with small business concerns specifically   shall take effect on October 1.1S02. 
in connection with a small business lanova-      (d) SBIR SOUOTATIOK».—Section Kg) of 
'.',03 research program that meeu the re-   such Act (IS U.8.C. S3Wg» Is amended— 

(B) Subsection (0 of such section Is smend- 
ed by strlklcg paragraph (Ti. 

(c) RiQtnsiD BSPXSDrrcws rat SBIR BT 
FECSRAL AOXNCISS.— 

H)  Subsection   (f)  of such  section, 
amended by eubeectlon (b)(2). is amended to 
read as follows: 

"(BU) Each Federal agency which for any 

awards during the preceding five flseal year» 
1» required to document In tu proposal th» 
extent to which It has been abl» to eommer- 
dallse previous SBIR research-". 

(3) Emcrrv» DATB.—The policy directives 

TZCHMOLOOT    POUCT    RXPORTDJO    RH)Umi- 
MBirr.—Section 9 of such Act (IB U.S.C. 638) le 
amended by striking subsection (k). 
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TXCERPT FROM SECTlONrBY-SECTION.ANALYSIS OF S.  29^1, UPON FINAL SENATERASSAGE 

S16514 CONGRESSIONAL RECORD—SENATE October 3,1992 
era! research and development funds to 
commercialize Federal and other tech- 
nology. 
.STTR Is closely patterned after .the 

SBIR Program In terms of its funding' 
loorce and its competitive process. 
Five agencies—the Department* of De- 
fense, Energy. Health and Human Serv- 
ices, and the National Aeronautics and 
Space Administration and the National 
Science Foundation—may allocate a 
small percentage of their extramural 
research or research and development 
funds to STTR awards. The percentage 
increases a* follows: 0.05 percent in 
1994, 0J percent in 1995. and 0J5 per- 
cent in 1996. nils equate* to approxi- 
mately 125 million the first year, over 
ISO million the second year, and over 
{75 million in the third year, depending 
on those agencies future appropria- 
tions.     

The STTB Program is authorized for 
only 3 years. The General Accounting 
Office will conduct a review of its suc- 
cess in its final year. At that point, it 
will be up to Congress to decide wheth- 
er to continue the program. The STTR 
program is designed as a pilot program 
because concerns have been raised 
about the ability of small businesses 
and large nonprofit institutions to 
work together effectively and equi- 
tably to commercialize. Various safe- 
guard* have been Included to ensure 
that STTR fond* are used In the man- 
ner for which they are intended. 

Mr. President, the cold war is over, 
but the struggle for global economic 
security continues. We need the SBIR 
program and others like' it to ensure 
that we are able to compete In an in- 
creasingly complex, technology-driven 
world. Our major competitors have no 
qualms about their governments pro- 
viding means to encourage innovation 
at small or large businesses. The SBIR 
Program is a tool that our country 
must have to out-commerelalize our 
competitors and give our small busi- 
nesses a chance to compete In the big 
leagues. 

Finally, as I stated earlier, this sub- 
stitute amendment Is the product of 
much compromise and negotiation. It 
reflects the work of the Small Business 
Committees and Senate Armed Serv- 
ices Committees on both sides, and the 
House Science and Technology Com- 
mittee. I would particularly like to 
recognize Congressman IXB SxcTON's 
efforts at shepherding the bill through 
the House. Also.-Patty Forbes of the 
Senate Small Business Committee staff 
has been of great assistance in prepar- 
ing this amendment. 

Mr. President, I urge passage of the 
amendment in the nature of a sub- 
stitute and the bill, S. 39U, the Small 
Business Innovation Research Program 
Reauthorlzatlon of 1992. 

I ask unanimous consent that a sec- 
tlon-by-eection analysis be printed In 
the RSCORD. 

There being no objection, the mate- 
rial was ordered to be printed in the 
RECORD, SS follows: 

sscnoH^r-SicTKM Atuiras or sussrmm 
. Amrr.TOB.3»a 

SKunim—rm , 
The Small Business Innovation Research 

Program Reantborlxstlon Act of 1982. 
State* 702.—ffndmos and Furptaa 

Congress find* that the Small Business m- 
norattoa Research program (SBIR) has bees 
a successful method of Involving small busl- 
nuM In farthering Federal research and de- 
velopment, encouraging technological inno- 
vation "^ tlilTTffllltlTtf WMW—TfielrtStlftTI Of 
Federal technologist, The program has Im- 
proved the nation's eompetlUvenees and to- 
creased UA exports tram small businesses. 
However, small business' share of Federal re- 
search and development fond» has not sig- 
nificantly changed over the life of the pro- 
gram. Additional outreach efforts are nec- 
essary to meet the goal of the original ena- 
bling legislation to encourage socially and 
economically dlssdvaataged arms' participa- 
tion In SBIR. Congisee believee the SBIR 
program should be expanded and Unproved. 
Acne* lOX—Amm&nenU to Me SBIR program 

. - This section makes eeveral changes to the 
Small Business Innovation Research (SBIR) 
program a* authorised by Section » of the 
Small Business Act, which are Intended to: 
encourage federal agenclee to provide great- 
er attention to' c^mmtrttlnllsatlnnr. Increase 
the total extramural reeeareh and develop- 
ment <R * D) rands allocated for SBIR and 
the else of Individual awards made to small 
business: and. Improve the administrative 
processes by which small businesses receive 
awards, and ensure that they retain appro- 
priate intellectual property right» and ap- 
propriate rights to perform follow-on funding 
agreements relating to research they devel- 
oped under SBIR Phases I and S. 

Subsection (a)—This subsection adds 
"commercial potential" as a eonalderetloa 
In the proposal process. SBIR evaluate« 
may look to the following as evidence of 
commercial potential: 

0) the small business* record of success- 
fully commercializing SBIR or other re- 
search: 

. (2) the existence of Phase n funding com- 
mitments from private sector or non-SBlR 
Federal funding sources; 

(3) the exlstenoe of Phase HI follow-on 
commitments, which may be funding com- 
mitments or other types of substantial com- 
mitments, 1A. production agreements; and, ■ 

«) such other Indicators of commercial po- 
tential as may be appropriate. 
Though some agenolee Intentionally direct 
their programs toward proposals with great- 
er commercial potential. Insufficient atten- 
tion has been paid to this aspect of the SBIR 
program. Federal extramural RtD funds 
are best spent on awards which can farther 
individual agenclee' missions and the coun- 
try's economic security. Specifically, the De- 
partment of Defense oould enhance its pro- 
gram significantly through greater attention 
to prospects for commercialisation. Through 
SBIR. the Department should, to the maxi- 
mum extent practicable, provide emphasis 
on converting the capabilities of businesses 
that are economically dependent on Depart- 
ment of Defense business to capabilities hav- 
ing both defense and non-defense commercial 
applications. 

Subsection (b)—This subsection Increases 
the percentage of Federal extramural R s> D 
funds allocated for SBIR awards by agencies 
with extramural BAD budgets of more than ' 
MOO million. The percentage will Increase 
from Us% to 1A% for fiscal years 19(3 and 
last, to 3% for fiscal years 11*6 and IBM. end 
to 14% In fiscal years thereafter. This sub- 
section also prohibit« the use of SBIR fund- 

ing for the purpose of funding admmlstrattve 
costs of the program. including costs associ- 
ated with salaries and expenses. 

. Subsection (o>~Th!s subsection memdsc. 
is the total funds dedicated by the Depart- 
ment of Defense to SBIR awards, certain De- 
partment of Defense research and develop- 
ment activities related to operational sys- 
tems development and atom!« energy re-' 
search; excluding the Department of Ener- 
gy's nuclear weapons and naval reactors pro- 
grams. This Is not Intended to exclude the 
nuclear weapons complex remediation activ- 
ity budget from the total funding available 
to the SBIR program. 

Subsection (d)—This subsection requires 
agencies to give special consideration to the 
critics! technologies lists prepared by the 
Secretary of Defense and the Director of the 
Office of. Science and Technology Policy 
when preparing general research topics lists. 
These lists Identify technologlee which are' 
Important to the Nation's national and eoo- 
nomlo security. This section Is sot Intended 
to require that agencies show a preference, is 
making awards to proposals tor R * D In 
critical technologlee areas. However, accord- 
ing to the Small Business AdmtnleTrstlon, 
nearly M% of all awards are now made la 
critical technologies areas. When -praor 
tlcanle. egendes are enoouraged to mstnfeln 
thle level and to work to achieve a goal of 
90%. Agencies sre also enoouraged to develop 
broad research topics to ensure that propos- 
als are not limited by narrow solicitations. 

Subsection (e)—Thle subsection requires 
agencies to make award payment» to recipi- 
ents within 13 months of the award and com- 
pletion of all pertinent requirements. Pay- 
ments are subject to later andlt by the agen- 
clee should unallowable eoete be identified 
subsequent to payment. Many awsrdeee have 
experienced unacceptable delays In receiving 
full payment from federal agencies. Many 
awardees have also experienced delays to re- 
ceiving the results of technics! evaluations. 
To Improve efficiency and enhance the qual- 
ity of lUture proposals, the participating 
agencies are encouraged to respond to re- 
quests for technical evaluations la a timely 
and appropriate manner. 

Subsection (0—This section require» the 
Small Business Administration to make sev- 
eral modifications to Its SBIR program pol- 
icy directive to provide for: 

(A) retention of small business* rights to 
SBIR project-related data for four years;  ■ 

(B) oonturaed use of transferred federal 
property by small businesses for two years as. 
part of a Phase in SBIR project: 

These provision—A * D sdlrers concerns 
raised about fair and appropriate treatment 
of small business Intellectual property 
rights. They do not prohibit the federal gov- 
ernment from offering to purchase or other- 
wise negotiating and making an agreement 
with as SBIR awarde» regarding the rights 
to data in less than four years. 

(C) procedures to ensure that, to the extent 
practicable, an agency enters Into follow-on, 
non-SBDt funding agreement» with an SBTJt 
awardee. If the agency Intends to pursue the 
further development of technology which 
was the subject of that awardee's first and 
second phase research or research and devel- 
opment; 

This change should help encourage SBIR 
sgendes plsnnlng to work on a company's 
SBIR-developed technology sfter SBDt fund- 
ing ends to enter Into Phase m or aoa-SBUt 
funding agreements with the SBIR company. 
This change t» Intended to protect small 
businesses from agenclee which attempt to 
tsk» over a small business' research effort 
without adequate compensation. The Oen- 
eral AoeoucUng Office has recommended 
that deecrlptlve procedure» be developed to 
guide sgencles wishing to conduct follow-on 
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EXCERPT FROM S.  2941, AS PASSED BY THE SENATE ON OCTOBER 3,  1992 

SECTION a. isoBr mui.Ttaut.or optmqaa.. 
- ta)Sua»TrrU'-TMiAstini7b»elta4M 
th» "Small Business Bwink «nd Develop- 
„unt Enhancement Act of U83".   *-.•.: 

<b> TABU or CcMTom^-n* tail* of en»-' 
tants for this Act la as follows:      v;-,..: 

Sec L Shorttitle; tableofcontent*.;' 
TITLE l-SMALL BUSINESS INNOVATION 

■ BK8ZAKCHPB00BAM'-:- 
8*0. ML'Shorttitle. - ':'; 
S»x]ÄFlndla»jandpurpoea»:^'-;       ." 
Sao, na. Amendments to small busine*»ln- 

. . novattonresesrch program. '• 
See. 104. Extension of SBIR procrmm. <. . 
See. 106. Reports of th« Comptroller Oen- 

•Ml.      "      ■ .-      . 
See. 101 Recommendation* of the Secretary 

ofDefenae. .'' ■'•':;: 
TITLE "' B—SMALL    BUSINESS'.' TECH- 

NOLOOTTRANSFER PILOT FROORAM ; 

SM. 8«. Short tttl*. 
Boo. 2D- Establishment of email- business 

technology transfer pilot pro- 
gram. •'**■'. 

TITLE m—MISCELLANEOUS PROVISIONS 
Sao. XL DIacretlonary toctnlftal amtirtano» 

to SBIR ewardeoa. 
Sac 902. Bxtanston of Uta technology trana- 

far cemonstretlon program. 
Sao. 303. Reporting requirements. 
Sao. SOL Small Buatnees Institute«.- 
Sao. 306. Additional SBIR and STTR prorl- 

: proportion of Fodanil raaaamkaad develop- 
ment fondt reoetved by amaBtaialnaatjoon- 

, cam» haa not Increased ot»r th» lite of the 
«cram, bat ha» remained at I percent: and 
.£» although, .the partldpattog .to*** 
araneiee. have ■ successfully.: Implemented 
moat aspect» of th» «mall business Innova- 
tion reeaanh'program, additional'ostreach 

- effort» are necessary to stimulate Increased 
participation of socially and eoonomlcally 
dlsadvantagad »mall business concerns. ' 
:, (b) l>u»POB»s.-Th» purposes of this «Us 

*-.*fB) not lea* than JtO percent of *^tnd»,: 
•ttoeeÄ of fiscal y»aral»»S end l»»rBn*;f- 

•■; ^rtO not lee* than *\* percent of eac^badav 
.itIn each fiscal year thereafter. *j»«^ 
■' rr-»""«"r In oonncotlon,- with SB» pro- 

gram* which meet th* requirement« of thai. 
; »action, polloy dlreotlve«, and regulation» at-. 

- »n»d under this seotlon. 
."Oj LDononMav-A Federal areney shall. 

See. 30S. Sense of the Congreea oonoerntng 
American-made equipment and 
products. 

Sao. 307. Technical correction». 
TITLE I-8MALL BUSINESS INNOVATION 

-    ■ BESEARCH PROGRAM.     . 
sic. m. «HOST xriu. ■ '„ 

Tbla UUa may be cited a» the "Small Busl- 
naaa Innovation Research Program Reau- 
thortxatlon Act of U82". 
BCCIOLriNDINCSANDPOBPOSCS.    ■ : 

(a) Fmonioa.—The Congress find* that—'"■ : 

(1) th* small business Innontloo research 
program established, under the Small Busi- 
ness Innovation Development Act of 1083. 
(hereafter In this Act referred to a» th* 
-SBIR" program) has been a successful 
method* of Involving small business concerns 
In Federal research and development; 

(3) the small business Innovation.research 
program has bean an effective catalyst for 
th* development, of. technological Innova- 
Uons by small business concerns: . 

(3) «mall basinets Innovation research pro; 
gram participants have provided high Qual- 
ity research and development In a eost-effeo^ 
tlvamanner: ' \. 

(4) the Innovative products and service* de- 
veloped by small bnnlnwa conoems partici- 
pating In the small business Innovation re- 
search program have been Important to the 
national defense, as well aa to th* missions, 
of the other participating Federal agencies: '■:■ 

(6) the small business Innovation research 
program has effectively stimulated the com- 
morclalltation of technology -developed" 
through Federal research and development, 
benefiting notn tbe public and privet» aee- 
ton of the Nation: 

(6) by encouraging the development and 
commercialisation of technological Innova- 
tions, the «*»*" business Innovation research 
program has created Job«, expanded business : 
opportunities tor small «Inns, stimulated the ■ 
development of new producta and service«, , 
and Unproved the competitiveness of the Na- 
tion's high technology Industries; .... 

(7) the small business innovation research t 
program has also helped to Increase exports ' 
from small business concerns:. 

W> despite the general suocese of the small 
business Innovation »search program, the 

<1> to expand and Improve th» «mail busl- 
nass innovation research program; • . ..    - 

CD to. empha»!»» th» program'« foal of ln- 
eraastng privat» sector eommerolallsatlott or 
technology developed' through Federal ft- 
search and development; ■'". •'..*•'' 

. (3) to Increase small business participation 
In Federal research-sad development; and 

(4) to Improve the Federal Oovemments 
dlssemlnatlon..of Information eonoemlng the 
r-,.11 »-fin««« innovation research program, 
particularly with regard to program particl-. 
patton by women-own«! «mall'buslnest oon- 
cers» and by socially and eoonomlcally die- 
advantaged small bnjdness'oonoems. 
axe. US. AMENDMENTS TO SMAIA BUStNESi M- 

»OVATION «XSIABCBraOCRAJ«. 
■ (a) DEFormoH or TUX S>uu, BUSINESS M- 
MOVATIOX . RXSUIBCH PBOORAM.—Section 
KeX4) of the. Small Business Act (U U.S.O. 
63B(eX4)) 1» amended— • 

O) in aubparagraph (A), by Inaertlnr "that 
appear to have commercial potential, a» de-. 
scribed.  In   aubparagraph   (BX11),"   after 
Mldes***; and' 

(2) by striking subparagraphs CB> and (O 
and Inserting the following: 

**<B) a aaoond phase; to further develop pro-' 
poasls which meet particular program needs, - 
in which awards shall be made bssed on the 
sctentlflo and technloal merit and feasibility 
of the proposals, aa evidenced by the first 
phass, considering, among other things, the 
proposal's . commercial' potential, aa avl- 
denfted by ■' -' 

M(l> the small business concern's record of . 
suocBSSfnlly commercializing SB» or other 
research; 

**(li) th» exlatenea of second phase funding 
commitment* from private »actor or non- 
SBIR funding sources; • 

"(111) the existence of third phase, follow- 
■ OB commitments for the subject of the re- 

search; and 
■ "(Iv) the presence of other Indicators of the 
^--„^-fi pnKinH«! of the Idea: and   .' 

rid wner» appropriate, a third phase— . 
- *"(!) In which twnw^M application* of. 
. SBTJt-randed research or research and devel- ' 
opment are landed by non-Federal aource» of 
capital or. for products or services Intended 
for use by the Federal Oovarnment, by fol- 
low-on non-SBIR Federal landing awards: 
and 

TH) for which swards from non-SBIR Fed- . 
era! funding sources are used for th» con- 
tinuation of research or research and devel--. 
opment that haa been competitively selected 
using peer review or aclentmo review crt- . 
terle; and", 

(b) RSQUSED EXPEHorrOMS rpK S3IR ST 
RDERU. AOEMCnts.—SecUos tV) of the 
Small Business Act (IS BAt 638(0) Is 
amended to read ss follows: - 

"(O FEDERAL AOXHCT KxnororruRES FOR 
THl SBIR PROGRAM.  
- ^(1) RxqUDUtD EXFXKDrrURE AMOOMTB.— 
Each Federal agency which has an extra- 
mural budget for „research or research and: 
development In excess of UOWO0.O00 for fla-J 
cal year 1P02, or any flsosl year thereafter, 
shall expand with small business conoems—. 

"(A) not less than LS percent of such budg-. 
et In each of fiscal years 1S89 and MM: 

. -. -tt) use any of Its BSD» budget established 
pursuant to paragraph a) for th» purpose of 
funding administrativ» cost* of th* program. 
Including costs associated with salarle« sad 

' expanses: or   . .    :'. '.r ■<■ --'■'. 
■ "(B) make svaUabl* for th» purpos» of 
raeetlngthareQUlrBraenUofpar»granh(l)a» 
amount of 1U extramural budget tor baalo re- 
search which exceeds th» parcentaga«'apeel- 
fled In paragraph OX  '•-■—■>■ •"_' 
. "(3) sacunnoa or CXBTAM roKDO» AOSDOS. 
Miirrs.—Funding agreement» .wit» *sn*Q. 
Imilntit oonoema tor research, or .research 

- and development which result from wenpetl 
• tlve or single eocroe selections other than an 
Bant program shall.not be considered to 
meet any portion of ths psrcentsr» require- 
ments of paragraph OX".. 

(o) iMOLOsiOH or CERTAIN DEPARTMENT or 
DERNSE RESZASO AMD X)EVEU>rMBaT'AO- 

. nvmia.—Section Ke) of the Small Thistles« 
Act (U U.SX. 63M«) is amended la pars-, 
graph (1). by «triklng "tor th* r*pertn*»nt of 
Defense** and all that follows through "aw-. 
velopment" end Inserting "for.th».Dspsrt- 
moot of Energy It shall not Include amount» 

■ obligated for atomic »n*rgy defanaa nro- 
grams solely tor weapons scttritlM or tor 
nnval reactor programs".     .■..■■•"■    ' '' 

(a) sBOt SeucxTATtotrs^-SeettoRffg». of 
tne Small Ttnrlr—t Act (IB MM*. *3KM» Is 
amended— . ■*.•■ - • 

■ a> by »designating paratra^fflifcnQgk 
(7) as paragrapha (4) through (I).; raepeo- 
tlvelyiand ... 

(2) by Inserting after paragraph CO the **• 
lowing new paragraph: - .:.-.-■      j 

"(3) unilaterally determine research topics 
within th» agency's SBIR aoUcltatlos», gtsv 
lug special consideration to broad'research 
topis* and to topics that further 1 or more 
critical technologies, as Identified by— 

"(A) the National Critical Technologie» 
Panel (or Its successor) In the 1881 report re- 
quired under section CSS of the National 
Science and Technology Policy, Organisa- 
tion, and Priorit4e* Act of 1ST», snd Insubse-, 
quent reports Issued under that authority: or 

"(B) the Secretary of Defansa.la.th« MB» 
report Issued la aocordano» will» seattcaxa 

. of title 10, United SUtee Cod», and I» subs»-, 
quent reports Issued under that snthorltyr. 

;     (•) DRADLDTC FOB FOUL PATMEM» USD«« 
. SBIR FOKOmo AOREEMBrrs.—Seotlofi KgXTj 

of th» Smell Buslnee» Act OS U.S.O. <3KgX7)) 
(ss redealgnated by subsection (dXDf Is 
•mended by InserOng before th» »amlnnln» 
the following: "and. In all cases, make pay- 

. ment to reclplenU under such; sgraemeats la 
full, subject to audit, on'or beton'the test 

. day of the 13-month period beginning oath» ■ 
data of completion of such reoulrer«»ob**^^• 

(O MODIFICATIONS TO SBIR POUOT DOUO-' 
TTVES>-SecUon «U> of th» Small Tmslnass 
Act (18 U.8.a 6310» Is amended— 

(1) In paragraph OO. by redeslgaatlag sub- 
paragraphs (A) through (H) as cUuees (0 
through (vlll), respectively. 

CD by redeslgnatlng paragraphs O) through 
(7) aa ssbiMrasraphs (A) through (OL rsspeo- 
trrely;      . •■'••.. 

(3) by Inserting before "Th* Small Dortneet 
Administration'' the following:   : ■ ■ 

"(1) POUCT IJtJdK-Trvxs*—"s and ■: ir •;'. 
" (4) by adding at the end th» foUcwIac asw 
paragraph: ^. 

"CO MODOTCATioanv-Mot latar than M 
days after the d»u of enactment of th» 
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EXCERPT FROM REPORT OF THE HOUSE COMMITTEE OH SMALL BUSINESS ON H.R. 4400 
(June 9, 1992) 

21 

WHAT Hü. 4400 WOULD DO 

L EXTENSION OR SBIR THROUGH IY 2000 

Section 3 of the bill would extend the SBIR program for seven 
additional Tears, until October 1,2000. The Committee chose not to 
make the program permanent because, as the GAO noted in its 
June 1989 report, to do so would diminish the authority of Congres- 
sional Committees in the oversight process. 

U. EXPANSION OP THE SBIR PROGRAM 

Section 4(b), as reported, increases the percentage of participat- 
ing federal agencies extramural R&D budgets that must be set 
aside for the SBIR program from 1.25 percent in FY 1993 to 3 per- 
cent in FY 1997. This expansion would be accomplished gradually, 
through an increase in the set-aside of .25 percent in 1994 and .5 
percent in each of the three following years. Based on current ex- 
tramural R&D budgets, this expansion would bring the total pro- 
gram funding level to roughly $1 billion. 

m. INCREASED EMPHASIS ON COMMERCIALIZATION 

A. Pliase I evaluation 
Section 4(a) would require that phase I proposals meet a mini- 

mum standard of appearance of commercial potential before they 
are evaluated on the basis on scientific and technical merit. Cur- 
rent law, by contrast, does not require the agencies to consider 
commercial potential in evaluating phase I proposals. 

This change would have the effect of requiring potential SBIR 
applicants to think through the commercial potential of their pro- 
posed projects from the start, and could thereby increase the proba- 
bility of successful commercialization. Empirical evidence indicates 
that the probability of ultimate commercial success of an R&D 
project is significantly higher when the innovating company begins 
thinking about commercial potential from the start of the project 
(Mansfield, 1975). 

Of course, proposals may have commercial potential in either 
private sector markets or government procurement markets. But 
the Committee intends the agencies to give at least as much weight 
to private-sector commercial potential as to commercial potential 
in government procurement markets. It is no longer sufficient for 
mission-oriented agencies like DoD to interpret commercial poten- 
tial as referring solely to government procurement The primary 
purpose of the legislative changes discussed in this section is to in- 
crease private-sector commercialization of SBIR research 
B. Phase H evaluation 

Section 4(a) also requires agencies to increase the weight given to 
commercial potential in the phase II evaluation process. Current ' 
law requires the agencies to consider commercial potential Gn the 
form of a phase III follow-on funding commitment) only in the 
event that two competing proposals are of approximately equal sci- 
entific and technical merit. Under H.R. 4400, scientific and techni- 
cal merit and feasibility would still be the main evaluation criteria 
in phase II, but the agency would have to consider commercial po- 
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final Report 
Reference 

DEPARTMENT OF DEFENSE 
BALLISTIC MISSILE DEFENSE ORGANIZATION 

WASHINGTON, DC  20301-7100 

TRI February 13, 1995 

MEMORANDUM FOR DIRECTOR, CONTRACT MANAGEMENT DIRECTORATE, 
INSPECTOR GENERAL 

SUBJECT:  Comments on DoD Inspector General Draft Audit Report of 
Small Business Innovation Research (SBIR) Program at 
the Ballistic Missile Defense Organization (Project 
No. 2CH-5031.03), December 9, 1994 

The Ballistic Missile Defense Organization (BMDO) submits 
the following comments on the subject Draft Audit Report: 

a. Part II, "Findings and Recommendations," Recom- 
mendations for Corrective Action Number 2, page 13.  This 
recommendation stems from the finding that the BMDO evaluation 
criteria for a Phase I project do not directly mention the 
commercial potential of the idea.  In selecting SBIR projects, 
BMDO has been consistent in considering commercial potential (as 
required by the DoD "SBIR Program Policy Letter"), but has not 
been consistent in documenting its consideration of commercial 
potential. We will implement the Draft Audit Report recommen- 
dation by adding questions regarding commercial potential to our 
review process, in order to document our consideration of 
commercial potential in review of future SBIR Phase I proposals. 

b. Part II, "Finding and Recommendations," 
Legislative Requirements for Commercial Potential, page 10.  For 
the following reasons, we do not agree with the finding that BMDO 
funded SBIR projects without satisfying legislative requirements: 

(1)  BMDO follows DoD policy, which in turn 
properly defers to policy directives from the Small Business 
Administration. The specific issue disputed by DoDIG is whether 
Congress requires that ideas being considered for Phase I funding 
must already have commercial funding commitments for Phase II. 
The Draft Audit Report maintains that prior Phase II funding 
commitments are a statutory requirement; the Small Business 
Administration (SBA) "SBIR Program Policy Directive" dated 
January 26, 1993, disagrees. 

The governing statute, 15 U.S.C. section 638, directs the 
SBA to issue policy directives for the general conduct of SBIR 
programs within the Federal Government, section 638(j)(l). The 
SBA is to provide for standardized SBIR solicitations and a 
standardized funding process, section 638(j)(l)(A) and (B). 
Though BMDO unilaterally receives and evaluates SBIR proposals and 

Page 11 

Page 8 
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selects awardees, section 638(g)(4) and (5), the SBA is 
authorized to independently monitor the operation of the SBIR 
program within all participating federal agencies, —.-*<-- 
638(b)(6). 

section 

The Draft Audit Report expressly acknowledges that DoD and 
BMDO follow the SBA policy directives.  Because the SBA is the 
agency charged by Congress to prescribe Government-wide policies 
and to oversee the SBIR program operation in all agencies, it is 
a legislative requirement for BMDO to follow the SBA's "SBIR 
Program Policy Directive" since it is not inconsistent with the 
law. 

(2) BMDO has followed what it understands to be the 
intent of Congress, correctly implemented by the SBA.  The 
statute at issue, 15 U.S.C., section 638(e)(4), as amended in 
1992 by Public Law 102-564, provides in pertinent part: 

the term "Small Business Innovation Research 
Program" or "SBIR" means a program under 
which a portion of a federal agency's 
research or research and development effort 
is reserved for award to small business 
concerns through a uniform process having— 

(A) a first phase for determining, insofar as 
possible, the scientific and technical merit and 
feasibility of ideas that appear to have 
commercial potential, as described in subparagraph 
(B)(ii) submitted pursuant to SBIR program 
solicitations [emphasis added]; 

(B) a second phase...considering, among other 
things, the proposal's commercial potential, 
as evidenced by— 

(ii) the existence of second phase 
funding commitments from private sector 
or non-SBIR funding sources[.] 

First, the words "as described in subparagraph (B)(ii)" do 
not have the clear meaning attributed to them by DoDIG.  These 
words do not fit their context in subparagraph (A) and add 
ambiguity rather than clarity to the statute.  To interpret them, 
we look to the unambiguous language of subparagraph (A), which 
requires only apparent commercial potential for Phase I projects. 
Actual evidence of commercial potential is not required until 
Phase II. We interpret the quoted words consistent with this 
overall statutory scheme, i.e.. a Phase I project must have the 
potential of second phase funding commitments "as described in 
subparagraph (B)(i i)." 
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Second, DoDIG ignores the legislative history. House Report 
102-554, page 21, explains that the purpose of the amendments to 
section 638(e)(4) was to require that: 

phase I proposals meet a minimum standard of 
appearance of commercial, potential before 
they are evaluated on the basis of scientific 
and technical merit. Current law, by 
contrast, does not require the agencies to 
consider commercial potential in evaluating 
the proposals. This change would have the 
effect of requiring potential SBIR applicants 
to think through the commercial potential of 
their proposed projects from the 
start [emphasis added]. 

The congressional intent was to require "thinking through" an 
idea's commercial potential. There is no mention of any 
requirement to secure actual funding commitments at the Phase I 
stage.  Such a major change from the prior law surely would have 
been mentioned if it had been intended. 

Third, the statutory construction proposed by DoDIG is 
impractical.  The purpose of Phase I is to consider ideas.  The 
scientific and technical proposals presented to BMDO for Phase I 
consideration are highly innovative, and to expect funding 
commitments at the idea stage is unrealistic. 

Fourth, it is indisputable that Congress, in enacting Public 
Law 102-564, intended to expand the SBIR program.  See section 
102(b). The language at issue, at least if read in the narrow 
way proposed by DoDIG, would greatly shrink the program.  For 
that and other reasons, the SBA, the agency that monitored the 
progress of the legislation most closely, has apparently 
concluded that the wording resulted from a typographical error 
that went uncorrected in the end-of-session rush to adjournment 
of the 102nd Congress. We agree and urge DoDIG to accept this 
explanation as the most reasonable one under the circumstances. 

(3) The Draft Audit Report focuses on a narrow and 
dubious legal point and does not consider the success of the BMDO 
SBIR program. 

A helpful report might have focused on constructive 
suggestions to improve the operations and effectiveness of the 
SBIR program at BMDO. The report makes no such suggestions. 
DoDIG ignores BMDO's record of successful commercialization of 
SBIR projects.  For example, during 1993, nine of BMDO's SBIR 
companies issued public stock offerings, which raised more than 
$100 million in capital from private investors. Projects 
receiving BMDO Phase II funding over the last two years have 
raised, or will raise as a condition of their funding, 
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$20 million in private capital.  Our average Phase II recipient 
expands its work force by nearly 50 percent. A White House 
spokesman last year identified the BMDO SBIR program as a model. 

In Public Law 102-564, Congress declared that SBIR 
participants have been of great importance to the national 
defense, as well as being some of the most competent and cost- 
effective providers of innovative, high-quality research and 
development (see section 102(a)). Yet the narrow and, in our 
view, incorrect legal construction urged by DoDIG would foreclose 
participation in the SBIR program to many that Congress clearly 
intends to assist, and ultimately limit their contributions to 
the national defense. 

In sum, it is our assessment that both BMDO and the DoD have 
fully followed the legislative requirements and the intent of 
Congress in administering the SBIR program. 

MALCOLM R. O'NEILL 
Lieutenant General, USA 
Director 
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